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Annual Report of the Legal & Regulatory Sub-Committee of the South African Securitisation and Asset Backed Debt Securities Forum for the 2023/2024 year.
Members of the Executive Committee of the South African Securitisation and Asset Backed Debt Securities Forum (the “Forum”), Chairpersons of the various sub-committees of the Forum, Colleagues, Ladies and Gentlemen.
1. Introduction

I am presenting this report to you in my capacity as Chairperson of the Legal and Regulatory Sub-Committee (“sub-committee”). I would also like to extend my appreciation to all the members of the sub-committee for their input and time during the past term, which was a busy one on the legal and regulatory front. Four formal sub-committee meetings were held during the term, namely in August and October 2023 and in February and May 2024. All the meetings were well attended.
2. Overview of the sub-committee’s 2023/2024 activities

2.1
Draft update to the Exemption Notice relating to Commercial Paper (Commercial Paper Regulations)
On the 14th of July 2023, the Prudential Authority (PA) published for public comment:

i. A draft amended Commercial Paper Regulations;

ii. a position paper on the Commercial Paper Regulations; and
iii. an industry questionnaire to be completed by issuers.
The main themes in the proposal are:

i. Regulatory arbitrage concerns: The PA is of the view that there is an arbitrage with regards to regulation in that certain issuers use the current Commercial Paper Regulations to issue commercial paper where they should be using the Exemption Notice relating to Securitisation (Securitisation Regulations) instead.
ii. Terms restriction: The proposal only allows issuers to issue commercial paper with maturities of up to 364 days. The definition of “commercial paper” is also amended. It appears ostensibly that the PA would like issuers to issue commercial paper with maturities exceeding 364 days under the Securitisation Regulations or not at all.

iii. Use of proceeds: A very limited use of proceeds requirement in that the proceeds should only be used for operating capital to run the day-to-day operations of a company.

iv. International best practice: The PA states that they have considered international regulation and best practice in formulating their proposed approach.

v. Enhanced disclosure requirements: The proposal contains enhanced disclosure requirements some of which are based on a version of the JSE DLR.

vi. Approval: Issuers are required to get approval from the PA before issuing commercial paper.

Based on conversations with the PA, it appears that financial stability considerations including concerns around the growth of shadow banking in South Africa is also at play. The PA has also consulted National Treasury on the proposal. 

Comments had to be submitted by the 28th of August 2023 and instead of submitting comments, the Forum decided to rather contribute to and endorse the BASA comments. BASA’s submission was formulated with input from 2 law firms. 

BASA and the Forum requested the PA to schedule an industry workshop to discuss the proposal and comments submitted. The PA initially agreed to this approach but later decided against it. According to the latest feedback received from the PA, they acknowledge that that there are several of the proposals that need to be revisited, most notably the less than 364 days term restriction. We also understand from a recent discussion with the PA, that they are now targeting to publish a revised draft for informal comment by August 2024. It is therefore likely that the proposed implementation date of January 2025 will be moved out.
2.2   Engagement with the Deputy Chairperson of the Companies Tribunal
Members of the sub-committee met with the Deputy Chair of the Companies Tribunal on the topic of the need for social and ethics committees and the inconsistent treatment of applications for exemptions. The Forum has noted an increase in the number of applications for exemption in accordance with section 72(5) of the Companies Act, 2008 and the increase in the exemptions granted by the Tribunal because of such applications. The Forum has further noted the additional requirements that social and ethics committees will in future be required to adhere to and that most of these requirements are not fit for purpose for the ring-fenced special purpose entities. The Forum is of the view that it would be in the public interest to address the fact that the requirement to establish a social and ethics committee is not necessary for the ring-fenced special purpose entities.
The Deputy Chair has requested that the Forum draft a submission on this to be submitted to the DTI. A submission has been prepared and will be submitted shortly.
3. Outlook and Conclusion

In conclusion, 2024 will continue to be a busy year on the legal and regulatory front. Constructive engagement with regulators will be a key deliverable for the sub-committee.
Current market conditions are conducive for new transactions considering conditions in the local Debt Capital Markets. 
Hendrik Ackermann
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